STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF | NSURANCE,
Peti ti oner,
VS. Case No. 01-2790PL
OSCAR GERARD MARTI NEZ, JR.,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted on
January 14 and 15, 2002, in Mam, Florida, before C aude B.
Arrington, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: A Collin Cherry, Esquire
Departnent of Insurance
612 Larson Buil di ng
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

For Respondent: Richard B. Marx, Esquire
O. Frank Val | adares, Esquire
66 West Flagler Street, Second Fl oor
Mam, Florida 33130

STATEMENT OF THE | SSUES

Whet her Respondent, a |icensed public adjuster, conmtted
the offenses alleged in the First Arended Adm nistrative

Conmpl aint and the penalties, if any, that should be inposed.



PRELI M NARY STATEMENT

On April 18, 2001, Petitioner filed an Adm nistrative
Conpl ai nt agai nst Respondent. Respondent tinely requested a
formal adm nistrative hearing to challenge the allegations of
the Adm nistrative Conpliant. On July 13, 2001, the matter was
referred to the Division of Adm nistrative Hearings, and this
proceedi ng fol | owed.

By order entered Novenber 15, 2001, Petitioner was
permtted to file its First Anmended Adm nistrative Conpliant
agai nst Respondent. The following is intended to be a general
summary of the four counts of the First Anended Adm nistrative
Conplaint. Any questions pertaining to the First Anended
Adm ni strative Conplaint should be resol ved by readi ng that
pleading in its entirety.

Respondent is a public adjuster who represents consunmers in
dealing with their insurance conpanies follow ng a covered | oss,
such as fire or other danmage to property. Petitioner alleged
t hat Respondent had either direct or indirect (through his wfe)
ownership interests in two conpanies. Petitioner also alleged
t hat Respondent had a business relationship with a man naned
Carl os Schaparo (al so known as Chaparo and Chapara).

Count | alleged certain facts pertaining to Respondent's
acts and statements following a fire that danmaged the hone of

Ms. |l eana Fuentes in March 1997. Based on those factual



al l egations, Petitioner alleged in Count | that Respondent
commtted nultiple violations of the Florida Insurance Code.
Specifically, Petitioner alleged in Count | that Respondent
violated the follow ng provisions of the Florida I nsurance Code:
Sections 626.611(7), 626.611(8), 626.611(9), 626.611(13),

626. 621(2), 626.621(3), and 626.878, Florida Statutes, and

Rul es 4-220-051(7)(c), 4-220.201(4)(a), 4-220.201(4)(b),
4-220.201(4) (1), and 4-220.201(4)(m, Florida Adm nistrative
Code.

Count 11 alleged certain facts pertaining to Respondent's
acts and statenents followng a fire that damaged the hone of
the late Arthur Lee, Sr., in June 1997. Based on those factual
al l egations, Petitioner alleged in Count Il that Respondent
commtted nultiple violations of the Florida |Insurance Code.
The violations alleged in Count Il include those alleged in
Count I. In addition, Count Il relied on the follow ng:

Rul es 4-220.051(7)(c), 4-220.201(4)(s), 4-220.201(5)(c), and
4-220.201(5)(f), Florida Adm nistrative Code.

Count 111 alleged certain facts pertaining to certain
adverti senments Respondent posted in February 1998. Based on
t hose factual allegations, Petitioner charged Respondent wth
violating multiple provisions of the Florida |Insurance Code
pertaining to advertising. Petitioner alleged in Count |1l that

Respondent violated the follow ng provisions of the Florida



| nsurance Code: Sections 626.611(7), 626.611(8), 626.611(9),
626.611(13), 626.621(2), 626.621(3), 626.878, and
626.9541(1)(b), Florida Statutes, and Rul es 4-220.201(4)(a),
4-220.201(4) (1), 4-220.051(c), and 4-220.051(d), Florida

Adm ni strative Code.

Count IV alleged that Respondent failed to tinmely notify
Petitioner of a change in his office address. Petitioner
alleged in Count IV that Respondent violated the follow ng
provi sions of the Florida I nsurance Code: Sections 626.551,
626.611(13), and 626.621(2), Florida Statutes.

At the final hearing, the follow ng pre-nmarked Petitioner
exhibits were admitted into evidence: 1-13, 15, 18, 19, 21-23,
25, 27, 28, 30, 31A, 31B, 31C, 31D, 32A, 33-36, 40-42, 44-52,
60C (deposition of Carlos Schaparo taken Novenber 28, 1998), 60D
(deposition of Respondent taken Novenber 20, 1998), 60E
(deposition of Respondent taken Cctober 30, 2001), and 60F
(deposition of Donna Presswood! taken Novermber 8, 2001). The
foll owing pre-marked Petitioner exhibits were rejected: 14, 16,
17, 32B, and 53. The renuai ning pre-marked Petitioner exhibits
were not offered. Petitioner presented the testinony of Judith
Stanl ey, Carol Sheridan, |l|eana Fuentes, Jaine Farach, M guel
Ji menez, Arthur Lee, Jr., Richard Wal ker, Patricia Lee, Cuierno
Tej eda, Juan Rodriguez, and Luz Martinez. M. Stanley is

enpl oyed by Bank of Anmerica. Ms. Sheridan, M. Wl ker, and



M. Rodriguez were, at the times material to this proceeding,

i nvestigators enployed by Petitioner. M. Fuentes owned the
property at issue in Count |I. M. Lee and Ms. Lee are children
of Arthur Lee, Sr., who owned the property at issue in Count I1I.
M. Farach is a general contractor. M. Jinenez is an architect
and contractor. M. Tejeda is an investigator enployed by the
Depart nent of Business and Professional Regul ation.

Ms. Martinez is the Respondent's spouse.

Respondent testified on his own behalf and presented the
addi ti onal testinony of Christian Fuxa, a public insurance
adj uster and contractor. Respondent presented three
sequentially nunbered exhibits, each of which was admtted into
evi dence.

A corrected transcript of the proceedings was filed on
March 28, 2002. Each party filed a Proposed Recommended Order
whi ch has been duly considered by the undersigned in the
preparation of this Recormmended Order

FI NDI NGS OF FACT

1. At all tinmes material to this proceedi ng, Respondent
has been |icensed pursuant to Chapter 626, Florida Statutes, as
a public insurance adjuster. Section 626.854(1), Florida
Statutes, defines the term"public adjuster” as follows:

(1) A "public adjuster” is any person,

except a duly licensed attorney at |aw as
herei nafter in s. 626.860 provided, who, for



noney, comm ssion, or any other thing of
val ue, prepares, conpletes, or files an

i nsurance claimformfor an insured or
third-party cl ai mant or who, for noney,
conmm ssion, or any other thing of val ue,
acts or aids in any manner on behalf of an
insured or third-party claimant in
negotiating for or effecting the settl enent
of a claimor clains for |oss or danmage
covered by an insurance contract or who
advertises for enploynent as an adjuster of
such clainms, and al so i ncludes any person
who, for noney, conmm ssion, or any other
thing of value, solicits, investigates, or
adj usts such clains on behalf of any such
publ i ¢ adjuster.

2. Pursuant to Chapter 626, Florida Statutes, the Florida
Department of Insurance has jurisdiction over Respondent's
i nsurance |icenses and appoi ntnents.

3. Respondent owns Reliance |Insurance Adjusters, Inc.
(Reliance Adjusters), a corporation organi zed under the | aws of
the State of Florida. Respondent conducts his business as a
publ i c adjuster through Reliance Adjusters.

4. At all tinmes pertinent to this proceedi ng, Respondent
has been married to Luz Adriana Ronmero Martinez (Ms. Martinez).

5. A lnsurance Restoration Contractors, Inc. (A Insurance
Restoration) was a corporation organi zed under the | aws of the
State of Florida by docunents filed with the Secretary of State
on August 8, 1997. Respondent prepared the papers necessary to

i ncorporate A Insurance Restoration and served as its Registered

Agent. Respondent was not a sharehol der, officer, or director



of A Insurance Restoration at any tine pertinent to this
proceeding. M. Martinez was an incorporator, owner of one-half
of the corporation's common stock, and president of the A
| nsurance Restoration fromits inception until Decenber 20,
1997. Ms. Martinez had a financial interest in A Insurance
Restoration through her stock ownership of the corporation.
Carl os Schaparo was an incorporator, owner of one-half of the
corporation's common stock, and vice president of the
corporation fromits inception until Decenber 20, 1997. On
Decenber 20, 1997, M. Schaparo becane the sol e stockhol der and
presi dent of the corporation. The corporation was
adm ni stratively dissolved on Septenber 24, 1999.

6. Online Salvage Conpany, Inc. (Online Salvage) was
i ncorporated under the laws of the State of Florida by docunents
filed with the Secretary of State on Septenber 14, 1995. This
corporation was administratively dissolved on Cctober 16, 1998.
Respondent was the regi stered agent for Online Salvage and
hel ped his wife conplete the paperwork necessary to incorporate
Online Sal vage.? Respondent was not a sharehol der, officer, or
director of Online Salvage. At all tines pertinent to this
proceedi ng, Ms. Martinez was an officer and stockhol der of
Online Salvage. On March 17, 1997, M. Schaparo becane an
of fi cer and sharehol der of the corporation. At the tines

pertinent to this proceedi ng, Respondent, his wife, and



M. Schaparo were authorized to sign checks on behalf of Online
Sal vage.

7. There was a di spute whether Respondent had a direct or
indirect financial interest in Online Salvage. Petitioner
established that Respondent had an indirect financial interest
in Online Salvage, but it failed to establish that he had a
direct financial interest in the corporation. Petitioner's
assertion that Respondent had a direct financial interest in the
corporation was based on the | oan Respondent nade to his wife to
start the corporation. That assertion is rejected because the
evi dence established that Respondent | oaned the noney to his
wife, not to Online Salvage. There was insufficient evidence to
establish that Online Sal vage was i ndebted to Respondent.

8. Petitioner established that Respondent had an indirect
financial interest in the corporation based on the benefit that
would inure to himif his wife profited fromher ownership
interest in the corporation. M. Martinez testified that any
noni es she received as a result of her ownership interest in the
corporation woul d be placed in a joint account with Respondent.?®
In addition, Ms. Martinez testified that she had in fact
received nonies as a result of her ownership interest in the
corporation and that those nonies had been deposited in a joint

account with Respondent.



9. At all tines pertinent to this proceedi ng, Sunshine
General Contractor, Inc. (Sunshine Contractor) was a corporation
t hat conduct ed business as a general contractor. Robert D
Monroe, a duly-licensed general contractor, was the owner and
qualifier for Sunshine Contractor. M. Monroe died July 5,
1998. Follow ng his death, there was no qualifier for Sunshine
Contractor. There was no allegation that Respondent owned an
interest in Sunshine Contractor that he should have discl osed.

10. M. Schaparo's legal relationship with Sunshine
Contractor and the degree to which M. Monroe supervi sed
M. Schaparo's activities at issue in this proceedi ng were not
clearly established. On the work authorization forns
M . Schaparo signed with Il eana Fuentes and with Arthur Lee,
Sr., M. Schaparo identified hinmself as being a
" Sal esperson/ Representative" of Sunshine Contractor. 1In a
deposition, M. Schaparo referred to hinself as a subcontractor
and testified that he had never been an enpl oyee, agent, or
representative of Sunshine Contractor, but he admitted that he
had tol d people that he was a sal esman for Sunshine Contractor.
M. Schaparo further testified on deposition that he worked on
comm ssion with Sunshine Contractor, but that he had never

recei ved any conpensation from M. Monroe or Sunshine



Contract or because he never conpleted any business with
M . Monroe.?

11. On March 11, 1997, a fire danaged the hone of
Ms. Fuentes in Mam, Florida.

12. Respondent and other public adjusters appeared at the
scene to solicit adjusting Ms. Fuentes' |oss. Respondent talked
to Ms. Fuentes on the evening of March 11, 1997, after the
firemen had conpleted their work. He gave her his business
card, inforned her that he was soliciting her business as a
public insurance adjuster, and | earned where he could reach her
t he next day.

13. Respondent and Ms. Fuentes net for the second tine on
March 12, 1997. After listening to Respondent's sales
presentati on on March 12, 1997, Ms. Fuentes signed a contract
with Reliance Adjusters to represent her as a public insurance
adj uster. Respondent signed the contract on behalf of Reliance
Adj usters. The contract provided, in pertinent part, as
fol |l ows:

I /we hereby retain Reliance Adjusters,
Inc. to be ny agent and representative, to
advi se and assist in the adjustnent of fire
| oss on March 11, 1997 at 6850 SW 78 Terrace
and agree to pay, in consideration thereof,
and hereby assigns to Reliance Adjusters,
Inc. 10 per cent of the whole anount of
actual | oss and damages recovered by

adj ust nrent or otherw se, when paid by the
| nsurance Conpani es involved or any third

10



Parties, and authorize their interest to
appear accordingly.

Rel i ance Adjusters, Inc. agrees not to
accept any settlenent or adjustnent unless
it is satisfactory to ne. | also understand
that | haye threg days to cancel this
contract 1n witing.

14. The provision in the contract executed by Ms. Fuentes
and Respondent that provided Reliance Adjusters would be
entitled to ten percent of the whol e anobunt of the actual | oss
i ncl uded the insurance payoff for damages to the residence, for
| oss of contents, and for additional |iving expenses. The
i nsurance conpany paid the final paynment for each category of
| oss on June 4, 1997.°

15. The fire and/or the efforts of the fire departnent to
extinguish the fire damaged the wi ndows and doors to
Ms. Fuentes’ house. One of the first things that is typically
necessary followng a fire is to secure the prem ses by boarding
up damaged or m ssing wi ndows and doors. After M. Fuentes
signed the contract with Reliance Adjusters, Respondent hired
M. Schaparo and Online Sal vage to board-up Ms. Fuentes' hone.
Online Salvage paid its workers the sum of $150.00 to board-up
Ms. Fuentes' hone. This paynent was nmade from Online Sal vage's
operating account by check nunbered 1015 signed by Ms. Martinez
on March 16, 1997.

16. On or about March 12, 1997, Respondent asked

Ms. Fuentes whether she had a contractor to repair the danage to

11



her house. Wen she answered that she did not, Respondent nade
an unsolicited recommendation to Ms. Fuentes that she use
M. Schaparo. Respondent told Ms. Fuentes that he had worked
with M. Schaparo before on other clains and from church
Respondent told her he knew M. Schaparo's work and he
recormmended M. Schaparo as being very reliable. Respondent
told Ms. Fuentes that M. Schaparo knew how to repair danages
caused by fire. Respondent represented to Ms. Fuentes that
M. Schaparo was a reliable person who woul d be the best person
to take care of Ms. Fuentes' problens in an expeditious nanner.

17. WM. Schaparo is not and has never been a |icensed
general contractor. At all tinmes pertinent to this proceedi ng,
Respondent knew that M. Schaparo was not a |icensed general
contractor.

18. Respondent did not disclose to Ms. Fuentes that he had
a direct or indirect financial interest or business relationship
with M. Schaparo or with Online Salvage at any tinme pertinent
to these proceedings. Respondent did not disclose his wife's
busi ness relationship with M. Schaparo or with Online Sal vage
at any time pertinent to these proceedings.®

19. As a result of Respondent's recommendati on,
Ms. Fuentes signed a formcontract, styled work authorization
(the work authorization), presented to her by M. Schaparo. The

general contractor identified by the work authorization was
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Sunshi ne Contractor. M. Schaparo signed the work authorization
as "Sal esperson/ Representative" of Sunshine Contractor. The
wor k aut horizati on was dated March 12, 1997. M. Fuentes
testified, credibly, that the work authorization was signed a
few days after March 12, 1997.

20. On the work authorization formunder the ful
corporate nanme for Sunshine Contractor appeared a genera
contractor's license nunber and what purported to be the address
and tel ephone nunbers for Sunshine Contractor. The general
contractor's nunber was that issued to M. Monroe.

21. Ms. Fuentes testified, credibly, that she believed at
the tinme she executed the work authorization that M. Schaparo
was the owner and qualifier of Sunshine Contractor. Respondent
deliberately msled Ms. Fuentes into believing that M. Schaparo
was a |licensed contractor, thereby engaging in fraud and
di shonest deal i ng.

22. The final paynment fromthe insurance conpany for
damages to the residence was nade payable to Florida Realty
Mort gage (the hol der of the nortgage on Ms. Fuentes' residence),
the owners of the residence, and Reliance Adjusters. The check,
dated June 4, 1997, was signed by the payees and deposited in an
escrow account mai ntained by Florida Realty Mrtgage.

23. On July 21, 1997, Florida Realty Mrtgage, at

Respondent's request, issued a check, in the anount of

13



$15, 290. 00 made payable to Ms. Fuentes, Reliance Adjusters, and
Sunshine Contractor as the first draw to begin repairs to

Ms. Fuentes hone. Respondent had Ms. Fuentes endorse the check
and he thereafter deposited the check into the Reliance

Adj usters operating account at First Union Bank. Respondent
then transferred these funds to the control of Online Sal vage by
writing a check out of the Reliance Adjusters operating account
and personal |y depositing the sum of $15,290.00 into the Online
Sal vage operating account at First Uni on Bank.

24. Respondent received the first draw from Florida Realty
Mortgage in his capacity as agent, representative, and public
adj uster of Ms. Fuentes. Consequently, the funds he received
were in a fiduciary capacity. Respondent breached his fiduciary
responsibility to Ms. Fuentes by depositing the first draw in
the Online Sal vage operating account w thout the know edge or
consent of Ms. Fuentes. That breach is exacerbated by the fact
t hat Respondent had an undi scl osed financial interest in Online
Sal vage and by the fact that Respondent, Ms. Martinez, and
M . Schaparo could wite checks out of that account.

25. There was no evidence at the final hearing to show
that M. Monroe or Sunshine Contractor purchased any
construction supplies or paid any subcontractor to do any work

on the Fuentes property. M. Fuentes never nmet M. Mnroe and

14



there was insufficient evidence to establish that M. Monroe
ever visited the job site or pulled any permts for the job.

26. Respondent, Ms. Martinez, and M. Schaparo wote
checks out of the Online Sal vage operating account to board-up
the prem ses, to denolish danmaged areas and cl ean the prem ses,
to prepare engi neering drawi ngs, and to purchase construction
mat eri al s.

27. In Septenber of 1997, Ms. Fuentes discovered that what
little work was done to her honme had been done wi thout a permt
and did not neet building code. On Cctober 9, 1997, the Gty of
South Mam issued a Notice of Violation which stopped further
repair work because no permts had been obtai ned.

28. On Novenber 14, 1997, Ms. Fuentes filed a civil
conpl ai nt agai nst Respondent, Reliance Adjusters, Sunshine
Contractor, and Carl os Schaparo seeki ng danages, fees, and costs
based on the facts that underpin the allegations of Count 1I.
That suit was still pending at the tinme of the final hearing.

29. Following the filing of the civil conplaint,
Respondent was instructed by his attorney not to discuss the
facts that underpin Count |I. Until the civil action was fil ed,
Respondent had been cooperating with Petitioner's investigators
in the instant proceeding. After the civil action was fil ed,
Respondent declined to cooperate further with Petitioner's

investigators in the instant proceedi ng.
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30. On June 13, 1997, a fire danaged the hone of
M. Arthur Lee, Sr., in Mam, Florida. M. Lee, Sr., was
elderly and blind at the tinme of the fire, and he died prior to
the final hearing. M. Lee, Sr., lived in the house with his
son and daughter, Arthur Lee, Jr., and Paulette Lee.’

31. Respondent appeared at the Lee's residence on the day
after the fire, and Respondent discussed with M. Lee, Sr., and
his famly the role of a public insurance adjuster and the
reasons they should permt him through his conpany, to
represent themas their adjuster. According to M. Lee, Jr., on
June 14, 1997, Respondent told him his father, and his sisters,
Patricia and Paul ette, that he had contractors and that he was
going to take care of all the work for ten percent of what was
obtained fromthe insurance conpany. Respondent told themthat
he woul d repair the house and pay all their housing and |iving
expenses in the anount of $550 per nonth until the house was
rebuilt plus the costs of storing the undamaged contents of the
dwel ling. According to M. Lee, Jr., Respondent further
represented that the house would be ready no | ater than Decenber
of 1997.

32. On June 14, 1997, Respondent, on behalf of Reliance
Adjusters, and Arthur Lee, Jr., on behalf of his father,
executed a contract whereby Reliance Adjusters was appointed to

adjust the Lee loss. This formcontract was identical in al
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mat eri al respects to the contract Respondent and Reliance

Adj usters had signed with Ms. Fuentes. This witten contract
did not reflect the representations that Respondent nmade to the
Lee famly regarding the construction tineline or the expenses
Respondent woul d pay.

33. On or about June 18, 1997, Respondent returned to the
Lee honme and brought M. Schaparo with him Respondent
i ntroduced M. Schaparo to the Lee famly by telling themthat
M. Schaparo was a licensed contractor and that he woul d be
doing the repair work. Respondent's representations were fal se.
Respondent knew that M. Schaparo was not a |icensed contractor
and he knew or should have known that M. Schaparo purported to
represent Sunshi ne Contractor

34. Respondent failed to disclose to the Lee fam |y that
they had a choice in who they could use as a contractor.

35. Respondent failed to disclose to the Lee famly any
financial interest or business relationship that he had in
Online Sal vage, A Insurance Restoration, his business
relationship to Carlos Schaparo, and his wife' s business
relationship and financial interests with M. Schaparo.

36. As a result of Respondent’s steering the Lee famly to
M. Schaparo as the contractor to repair their hone, M. Lee,
Jr., signed a work authorization with M. Schaparo on June 18,

1997, on a formidentical in all material respects to the form
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M . Schaparo had Ms. Fuentes sign. The general contractor
identified by the work authorization was Sunshine Contractor.
M . Schaparo signed the work authorization as

" Sal esperson/ Representative" of Sunshine Contractor.

37. On or after August 25, 1997, Fireman’s Fund issued a
clai mcheck to Arthur Lee and Reliance Adjusters in the anount
of $43,317.90. Respondent took the claimcheck to M. Lee’s
home and had M. Lee, Jr., endorse over the check. Respondent
then took the claimcheck from M. Lee and deposited the Lee’s
$43,317.90 into the Reliance Adjusters' operating account at
First Union Bank. Respondent received these funds in his
capacity as agent, representative, and public adjuster of the
Lees. Consequently, he received the funds in a fiduciary
capacity.

38. For approximately eight nonths, Respondent and
M. Schaparo wote checks to the Lee famly for |iving expenses
and storage costs fromthe Reliance Adjusters checki ng account
and fromthe A Insurance Restoration checking account,
respectively.

39. Al of the Lee’'s furniture that was taken fromthe
fire damaged hone then placed in a rented storage unit was | ost
as a result of Respondent’s failure to continue to pay as
prom sed for storage of the furniture until the Lee’s hone was

rebuilt.
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40. Respondent and M. Schaparo attenpted to have M gue
Jimnez, an architect and general contractor, replace Sunshine
Contractor as the general contractor on the job follow ng
M. Monroe's death. Shortly thereafter, the whereabouts of
M . Schaparo becane unknown, and no additional work was done on
the Lee's house.®

41. Respondent kept his full fee for adjusting the Lee
home. As of the final hearing, the Lee hone had not been
rebuilt and the insurance noney had not been returned to the Lee
famly. No accounting of the insurance check in the anpunt of
$43,317.90, paid August 25, 1997, was presented at the final
heari ng.

42. On or after February 23, 1998, Respondent pl aced
advertisenents, in the formof a flyer, on hones in Kissimee,
Fl orida, that had been destroyed or incurred damage as a result
of severe tornadoes.

43. The owners of the property did not give permssion to
Respondent to place the advertisements on their property.
Respondent placed and had others place the advertisenents on
honmes that were not occupied at the tine.

44. The flyer used by Respondent was m sl eadi ng and
deceptive. The flyer consisted of nine lines of print. The
| ar gest and darkest print appeared on the first and seventh

lines. The third and fourth lines were also of dark print. The
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t el ephone nunber appearing on the sixth line was al so in dark
print. The follow ng appeared on the first line of the flyer in
| arge, dark, bold print: "NOTICEE OMER " The follow ng
appeared as the second line of the flyer: "TH S PROPERTY SHOULD
BE HANDLED BY." The follow ng appeared as the third line of the
flyer: "RELI ANCE ADJUSTERS, INC." The foll ow ng appeared as
the fourth line of the flyer: "PUBLIC | NSURANCE ADJUSTERS. "
The followi ng appeared as the fifth and sixth lines of the
flyer: "Any person wishing to contact us regarding this |oss
must call us at 1.800.579.6637." The follow ng appeared as the
seventh line of the flyer in large, dark, bold print: "NO
TRESPASSI NG " The foll owi ng appeared as the eighth |ine of the
flyer: "QOscar Martinez FI. Public Adjusters Lic #:261656160."
The following, in the extrenme right hand corner of the flyer in
small print, appeared as the ninth line of the flyer:
"Advertisenent."

45. The flyer, attached to a damaged hone, woul d have
m sl ed other public insurance adjusters to wongfully believe
t hat Respondent and/or Reliance Adjusters represented the
homeowner and no one should trespass on the property or deal
directly with the owner of the property. The flyer would have
reasonabl y di ssuaded ot her public adjusters fromsoliciting

busi ness fromthe homeowner because they woul d think that
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Respondent, through Reliance Adjusters, had al ready obtai ned
t hat homeowner’s adj usting busi ness.

46. The m ddl e nanme of Respondent does not appear on the
sticker advertisenent.

47. The official Florida Departnent of |nsurance records
contain the name “Oscar CGerard Martinez, Jr.”, for Respondent.

48. The typeface for the nane of Respondent in the
advertisenment is smaller than the main body of the text.

49. Carol Sheridan, an investigator for Petitioner,
conducted an investigation of Respondent’'s business on March 11
1998. Ms. Sheridan went to Respondent's hone at 10111 Sout hwest
134th Place, Mam, Florida, to conduct the investigation
because that was the | ocation that Respondent had listed with
Petitioner as being his business address. Approximtely six
nonths prior to Ms. Sheridan's visit, Respondent had noved his
of fice out of his residence to an office | ocated at 12265
Sout hwest 132nd Court, Mam, Florida. Respondent did not
timely notify Petitioner of his new business address.

50. Respondent's |license has been the subject of prior
adm nistrative action. 1In Case No. 94-L-133-C&S, Petitioner
pl aced Respondent on probation for a year and fined hi m $500. 00.
In Case No. 09568-94-A, Petitioner suspended Respondent's
license for 90 days, placed himon probation for two years,

fined himin the anmount of $1,000, and assessed costs agai nst
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himin the anpbunt of $2,000. Respondent was fined $500.00 in
Case No. 150035-95-A

51. Respondent's previous discipline included adverti sing
vi ol ations, pressuring and taking advantage of the elderly

during a tine of enotional distress, and m srepresentation.

CONCLUSI ONS OF LAW

52. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
case pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

53. Petitioner has the burden of proving by clear and
convi nci ng evidence the allegations agai nst Respondent. See

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); Evans Packi ng

Co. v. Departnent of Agriculture and Consuner Services, 550

So. 2d 112 (Fla. 1st DCA 1989); and Inquiry Concerning a Judge

645 So. 2d 398 (Fla. 1994). The follow ng statenent has been
repeatedly cited in discussions of the clear and convi ncing
evi dence st andard:

Cl ear and convi nci ng evi dence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the w tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief of
[sic] conviction, wthout hesitancy, as to
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the truth of the allegations sought to be
established. Slomowitz v. Wl ker, 429
So. 2d 797, 800 (Fla. 4th DCA 1983).

54. Section 626.611, Florida Statutes, provides grounds
for the mandatory suspension or revocation of an insurance
license, in pertinent part, as foll ows:

The departnent shall deny an application
for, suspend, revoke, or refuse to renew or
continue the license or appointnent of any
applicant, agent, title agency, solicitor,
adj uster, custoner representative, service
representative, or nmanagi ng general agent,
and it shall suspend or revoke the
eligibility to hold a |icense or appointnment
of any such person, if it finds that as to
the applicant, licensee, or appointee any
one or nore of the foll ow ng applicable
grounds exi st:

* * *

(7) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
i nsur ance.

(8) Denonstrated |ack of reasonably
adequat e knowl edge and techni cal conpetence
to engage in the transacti ons authorized by
the |icense or appointnent.

(9) Fraudul ent or dishonest practices in
t he conduct of business under the license or
appoi nt nent .

(13) WIlIlful failure to conply with, or
wllful violation of, any proper order or
rule of the departnment or willful violation
of any provision of this code.
55. Section 626.621, Florida Statutes, provides the
foll ow ng grounds for the discretionary suspension or revocation

of an insurance license in pertinent part, as follows:
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The departnent nmay, in its discretion,
deny an application for, suspend, revoke, or
refuse to renew or continue the |icense or
appoi ntment of any applicant, agent,
solicitor, adjuster, custoner
representative, service representative, or
managi ng general agent, and it may suspend
or revoke the eligibility to hold a |icense
or appoi ntnent of any such person, if it
finds that as to the applicant, |icensee, or
appoi ntee any one or nore of the follow ng
appl i cabl e grounds exi st under circunstances
for which such denial, suspension,
revocation, or refusal is not mandatory
under s. 626.611:

(2) Violation of any provision of this
code or of any other |aw applicable to the
busi ness of insurance in the course of
deal i ng under the |license or appointnent.

(3) Violation of any |awful order or rule
of the departnent.

56. Section 626.878, Florida Statutes, provides as

foll ows:

An adjuster shall subscribe to the code of
ethics specified in the rules of the
depart nent.

57. Rule 4-220.201, Florida Adm nistrative Code, provides
a code of ethics, in pertinent part, as foll ows:

(4) Code of Ethics. The work of
adj usting insurance clains engages the
public trust. An adjuster nust put the duty
for fair and honest treatnment of the
cl ai mant above the adjuster's own interests,
in every instance. The follow ng are
standards of conduct that define ethical
behavi or.

(a) An adjuster shall disclose al
financial interest in any direct or indirect
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aspect of an adjusting transaction. For
exanpl e: an adjuster shall not directly or
indirectly refer or steer any cl ai mant
needi ng repairs or other services in
connection with a loss to any person with
whom t he adj uster has an undi scl osed
financial interest, or which person will or
is reasonably anticipated to provide the
adj uster any direct or indirect conpensation
for the referral or for any resulting

busi ness.

(b) An adjuster shall treat all claimants
equal ly. An adjuster shall not provide
favored treatnment to any claimant. An
adj uster shall adjust all clainms strictly in
accordance with the insurance contract.

* * *

(h) An adjuster shall exercise
extraordi nary care when dealing with elderly
clients, to assure that they are not
di sadvantaged in their clainms transactions
by failing nmenory or inpaired cognitive
processes.

(1) An adjuster shall not attenpt to
negotiate with or obtain any statenment from
a claimant or witness at a tine that the
claimant or witness is, or would reasonably
be expected to be, in shock or serious
mental or enotional distress as a result of
physi cal, nental, or enotional trauma
associated with a loss. Further, the
adj uster shall not conclude a settl enent
when such settlenment woul d be
di sadvant ageous or to the detrinment of a
claimant who is in the traumatic or
di stressed state descri bed above.

(m An adjuster shall not know ngly fail
to advise a claimant of their claimrights
in accordance with the terns and conditions
of the contract and of the applicable | aws
of this state. An adjuster shall exercise
care not to engage in the unlicensed

25



practice of law as prescribed by the Florida
Bar .

(5) Public Adjusters, Oher Ethical
Constraints. In addition to considerations
set out above for adjusters, the follow ng
et hical considerations are specific to
public adjusters.

(c) The public adjuster shall ensure that
if a contractor, architect, engineer, or
ot her licensed professional is used in
formul ating estimates or ot herw se
participates in the adjustnent of the claim
t he professional nust be licensed by the
Fl ori da Departnent of Business and
Pr of essi onal Regul ati on.

* * *

(f) A public adjuster shall not accept
referrals of business fromany person with
whom t he public adjuster may conduct
busi ness where there is any form or manner
of agreenent to conpensate the person
whether directly or indirectly, for
referring business to the public adjuster.
Except as between |licensed public adjusters,
or licensed public adjusters and nmenbers of
the Florida Bar, no public adjuster nmay
conpensat e any person, whether directly or
indirectly, for the principal purpose of
referring business to the public adjuster.

58. Rule 4-220.051(7)(c), Florida Adm nistrative Code,
provi des as follows:

(1) Purpose and Scope. This rule sets
forth Departnment policy as to certain
matters generally affecting public
adj usters. Procedures regarding application
for licensure are not dealt with in this
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rule. Ethical provisions are not dealt with
inthis rule.

(4) Adverti sing.

(a) As with all forns of advertising
concerni ng the business of insurance, public
adj usters shall not falsely informor
advertise as set forth in Section
626.9541(1)(b), Florida Statutes, as well as
any other section within the Insurance Code
whi ch relates to adverti sing.

* * *

(c) Advertisenents to Show Licensee's
Ful | Nane. Any advertisenment by a resident
public adjuster shall state the full nane as
specified in Departnent records of the
publ i ¢ adjuster who has caused the
adverti senent to appear.

1. Print Advertisenents. In print
advertisenents the public adjuster's full
nanme as specified in Departnent records
shall be in typeface no smaller than the
typeface of the main body of text in the
advertisement. Print advertisenments include
newspapers, magazi nes, flyers, brochures,
busi ness cards, adhesive and magnetic
publication, and simlar printed
mat eri al s.

59. Petitioner established by clear and convincing
evi dence that Respondent violated the code of ethics set forth
in Rule 4-220.201, Florida Adm nistrative Code, as alleged in
Count | of the Adm nistrative Conplaint by failing to advise
Ms. Fuentes of his indirect financial interest in Online
Sal vage. Respondent's failure to adhere to the code of ethics

viol ated Section 626.878, Florida Statutes, thereby violating

27



Section 626.621(2) and (3), Florida Statutes. |n addition,
Petitioner established by clear and convincing evidence that
Respondent breached his fiduciary duty to Ms. Fuentes by placing
the first draw fromthe insurance proceeds in the Online Sal vage
operating account. That breach of duty constituted a violation
of Section 626.611(7), Florida Statutes. Petitioner also
established by clear and convincing evidence that Respondent
deliberately msled Ms. Fuentes into assum ng that M. Schaparo
was a contractor, thereby violating the provisions of Section
626.611(9), Florida Statutes.
60. Petitioner established by clear and convi ncing
evi dence that Respondent failed to nake disclosures required by
the code of ethics as alleged in Count Il. Respondent's failure
to adhere to the code of ethics violated Section 626. 878,
Florida Statutes, thereby violating Section 626.621(2) and (3),
Florida Statutes. Petitioner also established by clear and
convi nci ng evidence that Respondent m srepresented
M. Schaparo's status to the Lees. That m srepresentation
vi ol ated the provisions of Section 626.611(9), Florida Statutes.
61. Petitioner established by clear and convinci ng
evi dence that Respondent posted a flyer that did not conply with
the requirenents of Rule 4-220.051(7)(c), Florida Adm nistrative
Code, as alleged in Count II1l. Mreover, the flyer was a

m sl eadi ng advertisenent, which violates Section 626.9541(1)(b),
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Florida Statutes, and Rul e 4-220.051(4)(a), Florida

Adm ni strative Code. Respondent's failure to conply with a
statute and rules pertaining to advertising violated Section
626.621(2) and (3), Florida Statutes.

62. Petitioner established by clear and convinci ng
evi dence that Respondent noved his office w thout notifying
Petitioner within 30 days as required by Section 626. 551,
Florida Statutes. Respondent's failure to conply with that
statute violated Section 626.621(2), Florida Statutes.

63. Chapter 4-231, Florida Adm nistrative Code, provides
penal ty guidelines pertinent to this proceeding. Rule 4-
231.040, Florida Admi nistrative Code, provides, in pertinent
part, the follow ng nethod for calculating the penalty for a
count in an adm nistrative conplaint containing nultiple
viol ations of Sections 626.611 and 626. 621, Florida Statutes,
and the nethod for assessing the total penalty:

(a) The Departnent is authorized to find
that multiple grounds exist under sections
626. 611 and 626.621, Florida Statutes, for
di sciplinary action against the |icensee
based upon a single count in an
adm ni strative conpl ai nt based upon a single
act of m sconduct by a |licensee. However,
for the purpose of this rule chapter, only
the violation specifying the highest stated
penalty will be considered for that count.
The highest stated penalty thus established
for each count is referred to as the
"penal ty per count".

(b) The requirenment for a single highest
stated penalty for each count in an
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adm ni strative conpl aint shall be applicable
regardl ess of the nunber or nature of the

vi ol ati ons established in a single count of
an admini strative conpl ai nt.

(2) Total Penalty. Each penalty per
count shall be added together, and the sum
shall be referred to as the "total penalty".

(3) Final Penalty. The final penalty
which wll be inposed against a |icensee
under these rules shall be the tota
penalty, as adjusted to take into
consi deration any aggravating or mtigating
factors; provided, however, the Depart nent
shall convert the total penalty to an
adm nistrative fine and probation in the
absence of a violation of section 626.611,
Florida Statutes, if warranted upon the
Departnent's consideration of the factors
set forth in rule subsection 4-231.160(1).

64. The highest penalty for the violations found in
Count | is for the violation of Section 626.611(9), Florida
Statutes. The recommended penalty for that violation, as set
forth in Rule 4-231.080(7), Florida Adm nistrative Code, is the
suspensi on of Respondent's license for nine nonths.

65. The highest penalty for the violations found in
Count Il is for the violation of Section 626.611(9), Florida
Statutes. The reconmended penalty for that violation, as set
forth in Rule 4-231.080(9), Florida Adm nistrative Code, is the
suspensi on of Respondent's |icense for nine nonths.

66. The highest penalty for the violations found in
Count 11l is for the violation of Section 626.621(2) or
Section 626.621(3), Florida Statutes, by failing to adhere to

the code of ethics set forth in duly-adopted rules. The

30



recommended penalty for either violation, as set forth in
Rul e 4-231.090(2) and (3), Florida Adm nistrative Code, is the
suspensi on of Respondent's |icense for three nonths.

67. The highest penalty for the violations found in
Count IV is for the violation of Section 626.621(2), Florida
Statutes, by failing to conply with Section 626.551, Florida
Statutes. The recomended penalty for that violation, as set
forth in Rule 4-231.090(2), Florida Adm nistrative Code, is a
suspensi on of Respondent's license for three nonths.

68. Rule 4-231.160, Florida Statutes, provides the
foll ow ng aggravating and mtigating factors to be considered in
determ ning the penalties to be inposed against a |icensee:

The Departnent shall consider the
foll owi ng aggravating and mtigating factors
and apply themto the total penalty in
reaching the final penalty assessed agai nst
a licensee under this rule chapter. After
consi deration and application of these
factors, the Department shall, if warranted
by the Departnent's consideration of the
factors, either decrease or increase the
penalty to any penalty authorized by | aw.

(1) For penalties other than those
assessed under rule 4-231.150:

(a) wllfulness of licensee's conduct;

(b) degree of actual injury to victim

(c) degree of potential injury to victim

(d) age or capacity of victim

(e) timely restitution;

(f) notivation of agent;

(g) financial gain or |oss to agent;

(h) cooperation with the Departnent;

(i) wvicarious or personal responsibility;

(j) related crimnal charge; disposition;
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(k) existence of secondary violations in
counts;

(1) previous disciplinary orders or prior
war ni ng by the Departnent; and
(m other relevant factors.
69. In considering the penalty reconmendati ons that
follow, the undersigned has consi dered Respondent's prior
di sciplinary history, the nature of the violations found herein,
the lack of trustworthiness denonstrated by Respondent, and the
damages suffered by Ms. Fuentes and the Lee family. Based on
t hose consi derations, the undersigned recommends that

Respondent's |icense be revoked.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that Petitioner enter a final order that
adopts the Findings of Fact and Concl usi ons of Law contai ned
herein. It is further RECOVWENDED t hat Respondent's |icense be
revoked.

DONE AND ENTERED this 20th day of June, 2002, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl . us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 20th day of June, 2002.

ENDNOTES
" The all eged nmisleading advertisements set forth in Count I
were posted in Kissinmee, Florida, follow ng a series of
tornados. M. Presswood is a code enforcenent officer enployed
by the City of Kissinmee.
2/ The fact that he was its registered agent does not constitute
a direct or indirect financial interest in the corporation.
3 As discussed in the Conclusions of Law section of this
Recommended Order, Respondent had a duty to disclose that
indirect financial interest to Ms. Fuentes once Online Sal vage
becanme involved in the board-up and the construction of her
resi dence, but he failed to do so. The code of ethics for
public insurance adjusters clearly requires such disclosure.
See Rul e 4-220.201(4)(a), Florida Adm nistrative Code.
4 petitioner introduced evidence that Respondent had used M.
Schaparo to prepare estimtes that Respondent used in adjusting
| osses. That evidence has not been considered by the
under si gned because the evidence does not specifically pertain
to either of the jobs at issue in this proceeding and because
that allegation was not pled in the First Arended Admi nistrative
Conpl ai nt .
5 There is no issue that Respondent failed to negotiate an
appropriate settlenent with the insurance conpany.
® A Insurance Restoration was created after August 8, 1997,
which was after Ms. Fuentes entered into the contract with
Rel i ance Adjusters to adjust the loss and it was after she
aut hori zed Sunshine Contractors to begin the necessary repair
wor k. Al though Respondent failed to disclose his direct or
indirect interest in A lnsurance Restoration to Ms. Fuentes,
Petitioner failed to establish that he had a duty to do so.

" patricia Lee, M. Lee, Sr.'s other daughter, testified at the
final hearing.
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8 Ppetitioner attenpted to prove that Respondent forged the

signature of Jam e Farach on an application for a building
permt pertaining to the Lee job. That evidence has not been
consi dered by the undersi gned because that allegation was not
pl ed by the First Anended Adm nistrative Conplaint.

COPI ES FURNI SHED

A. Collin Cherry, Esquire

Depart nent of |nsurance

612 Larson Buil ding

200 East Gai nes Street

Tal | ahassee, Florida 32399-0333

Ri chard B. Marx, Esquire

O. Frank Val | adares, Esquire

66 West Fl agler Street, Second Fl oor
Mam , Florida 33130

Honor abl e Tom Gal | agher

State Treasurer/Insurance Conm ssi oner
Depart nment of |nsurance

The Capitol, Plaza Level 02

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Department of | nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0307

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recoomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.

1 The alleged nisleading advertisements set forth in Count |1l were posted in

Ki ssimmree, Florida, following a series of tornados. M. Presswood is a code
enforcenent officer enployed by the City of Kissinmee.

2 The fact that he was its registered agent does not constitute a direct or
indirect financial interest in the corporation

3 As discussed in the Conclusions of Law section of this Reconmended Order,
Respondent had a duty to disclose that indirect financial interest to Ms.
Fuentes once Online Sal vage becanme involved in the board-up and the
construction, but he failed to do so. The code of ethics for public
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i nsurance adjusters clearly requires such disclosure. See, Rule 4-
220.201(4)(a), Florida Adm nistrative Code.

4 Petitioner introduced evidence that Respondent had used M. Schaparo to
prepare estimates that Respondent used in adjusting | osses. That evidence
has not been considered by the undersigned because the evidence does not
specifically pertain to either of the jobs at issue in this proceedi ng and
because that allegation was not pled in the First Amended Adm nistrative
Conpl ai nt .

> There is no issue that Respondent failed to negotiate an appropriate
settlenent with the insurance conpany.

6 A Insurance Restoration was created after August 8, 1997, which was after
Ms. Fuentes entered into the contract with Reliance Adjusters to adjust the
loss and it was after she authorized Sunshine Contractors to begin the
necessary repair work. Although Respondent failed to disclose his direct or
indirect interest in A lnsurance Restoration to Ms. Fuentes, Petitioner
failed to establish that he had a duty to do so.

7 Patricia Lee, M. Lee, Sr.'s other daughter, testified at the fina

heari ng.

8 Ppetitioner attenpted to prove that Respondent forged the signature of Jam e
Farach on an application for a building permt pertaining to the Lee job
That evi dence has not been considered by the undersigned because that

al l egation was not pled by the First Amended Admi nistrative Conpl aint.
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